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This is an Opinion Statement prepared by the CFE ECJ Task Force® on Case C-276/12, Sabou.

CFE (Confédération Fiscale Européenne) is the umbrella organisation representing the tax profession
in Europe. Our members are 32 professional organisations from 25 European countries (21 EU mem-
ber states) with 180,000 individual members. Our functions are to safeguard the professional inter-
ests of tax advisers, to assure the quality of tax services provided by tax advisers, to exchange infor-
mation about national tax laws and professional law and to contribute to the coordination of tax law
in Europe.

CFE is registered in the EU Transparency Register (no. 3543183647 - 05).

I. The facts and the preliminary questions

1. The case is a request for a preliminary ruling in tax proceedings; it has been made by the Czech
Court Nejvyssi spravni soud.

2.  Mr Sabou, a professional footballer, claimed in his income tax return for 2004 in the Czech Re-
public, to have incurred expenditure in several Member States with a view to a possible transfer
to one of the football clubs in those Member States.

3. However, the Czech tax authorities raised doubts over the truthfulness of that expenditure and
carried out an inspection involving requests for information from tax authorities of several
Member States. It followed from the replies of those authorities that none of the clubs allegedly
approached knew either Mr Sabou or his agent.

4. Subsequently, the amount of tax owed was increased by the Czech tax authorities in an addi-
tional notice of assessment from approximately EUR 1,100 to 9,800 and, following a challenge
by Mr Sabou, even further to approximately EUR 11,000.

5. Mr Sabou challenged that assessment. He claimed that the Czech tax authorities had illegally
obtained information about him. Firstly, they had not informed him of their request for assis-
tance to other authorities, so that he had not been able to take part in formulating the ques-
tions addressed to those authorities. Secondly, he had not been invited to take part in the exam-
ination of witnesses in other Member States, in contrast to the rights he enjoys under Czech law
in similar domestic proceedings.

6. Before the referring court, the question arose as to whether a taxpayer has a right to take part
in exchanges of information between the authorities under Directive 77/799/EEC® (‘the Di-
rective’; the predecessor of Directive 2011/16/EU%), and to what extent fundamental rights, as
guaranteed by the Charter of Fundamental Rights of the European Union (‘the Charter’), have
any bearing on the existence of that right.

7. The referring court pointed out that, if such a right were denied to the taxpayer, that would
result in a reduction of his procedural rights compared with those guaranteed by Czech law in
national tax proceedings.

8. Therefore, the Czech court referred the following questions to the ECJ for a preliminary ruling:
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“1.Does it follow from European Union law that a taxpayer has the right to be informed of a
decision of the tax authorities to make a request for information in accordance with Directive
[77/799]? Does the taxpayer have the right to take part in formulating the request addressed
to the requested Member State? If the taxpayer does not derive such rights from European
Union law, is it possible for domestic law to confer similar rights on him?

2. Does a taxpayer have the right to take part in the examination of witnesses in the request-
ed Member State in the course of dealing with a request for information under Directive
[77/799]? Is the requested Member State obliged to inform the taxpayer beforehand of when
the witness will be examined, if it has been requested to do so by the requesting Member
State?

3. Are the tax authorities in the requested Member State obliged, when providing information
in accordance with Directive [77/799], to observe a certain minimum content of their answer,
so that it is clear from what sources and by what method the requested tax authorities have
obtained the information provided? May the taxpayer challenge the correctness of the infor-
mation thus provided, for example on grounds of procedural defects of the proceedings in the
requested State which preceded the provision of the information? Or does the principle of mu-
tual trust and cooperation apply, according to which the information provided by the re-
quested tax authorities may not be called in question?”

Il. The Judgment of the Grand Chamber

9. The Grand Chamber of the ECJ dealt jointly with questions 1 and 2. It declared that the Directive
does not confer on the taxpayer any of the rights referred to in the preliminary questions.

10. Before answering the questions, the Grand Chamber of the ECJ stated that it had jurisdiction in
this case in respect to all questions, but with some limitations.* It held:

=  The Charter, as it came into force on 1 December 2009, did not apply to the assistance pro-
cedure, which led to the additional notice of assessment of 28 May 2009.

=  Asregards the Directive 77/799/EEC, the fact that the requesting Member State was not
bound to submit a request for assistance to another Member State, did not mean that the
rules relating to the request for information and the use of the information obtained by
that Member State could be considered to be outside the scope of European Union law.
Where a Member State decided to make use of that assistance, it must comply with the
rules laid down in the Directive.

=  The rights of the defence, which include the right to be heard, are among the fundamental
rights that form an integral part of the European Union legal order. Where national legisla-
tion comes within the scope of European Union law, the Court must provide all the criteria
of interpretation required by the national court to determine whether that legislation is
compatible with fundamental rights.’

11. In substance, the Court decided as follows:®

=  European Union law, as it results from the Directive, in particular, and the fundamental
right to be heard, must be interpreted as not conferring on a taxpayer of a Member State
the right

* See paras. 23-29 of the judgment.
®See also, e.g., ECJ 18 December 2008, Case C-349/07 Sopropé [2008] ECR 1-10369, paras. 33, 34 and 36.
®See paras. 30-46 of the judgment.



- to be informed of a request for assistance from that Member State addressed to an-
other Member State, in particular, in order to verify the information provided by that
taxpayer in his income tax return, or

- totake part in formulating the request addressed to the requested Member State, or
- to take part in examinations of witnesses organised by the requested Member State.
=  The Directive does not

- govern the question of the circumstances in which the taxpayer may challenge the ac-
curacy of the information conveyed by the requested Member State, and

- impose any particular obligation with regard to the content of the information con-
veyed.

12. Inits reply to the questions 1 and 2, in line with earlier case law ,the ECJ found that the Directive
was adopted in order to govern cooperation between the tax authorities of the Member States
with the aim to combat international tax evasion and avoidance.’ In this context, it referred spe-
cifically to the first two recitals in the preamble to and the Articles 2 and 8 of the Directive. It
coordinated the transfer of information between competent authorities by imposing certain ob-
ligations on the Member States.’

13. Referring to previous case law, the ECJ also emphasized that the Directive did not confer specific
rights on the taxpayer. In particular, it did not lay down any obligation for the competent au-
thorities of the Member States to consult the taxpayer.’

14. Subsequently, the Court argued that, a taxpayer cannot derive from the rights of defence a right
to participate in the exchange of information between the competent authorities either.

15. In this context, the Court made a distinction in tax inspection procedures between the investiga-
tion stage, during which information is collected and which includes the request for information
by one tax authority to another and the contentious stage, between the tax authorities and the
taxpayer, which begins when the taxpayer is sent the proposed adjustment.’® Subsequently, it
ruled:

= Where the authorities gather information, they are not required to notify the taxpayer of this
or to obtain his point of view."

= A request for assistance made by the tax authorities under Directive 77/799/EEC is part of
the process of collecting information.™

= The same applies to the reply made by the requested tax authorities and the inquiries carried
out to that end by those authorities, including the examination of witnesses.*

16. However, the Court also observed that there is nothing to prevent a Member State from extend-
ing the right to be heard to other parts of the investigation stage, by involving the taxpayer in
various stages of the gathering of information, in particular the examination of witnesses.™

17. In its reply to question 3, the ECJ observed that Directive 77/799/EEC did not address the tax-
payer’s right to challenge the accuracy of the information conveyed. It did not impose any par-
ticular obligation with regard to the content of the information conveyed. As a result, only na-
tional laws can lay down the relevant rules. The taxpayer may challenge the information con-
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cerning him conveyed to the tax authorities of the requesting Member State in accordance with
the rules and procedures applicable in the Member State in question.”

18. While the judgment of the ECJ is basically in line with the opinion of Advocate General Kokott,
she suggested a different solution to question 3:'° AG Kokott argued, that although the Directive
did not contain any rules governing the formal content of information to be supplied under Arti-
cle 2 of the Directive, the mere notification of the findings from the requested State to the re-
guesting State without noting on what that information is based would not be sufficient to ena-
ble the assessment of income tax in the requesting State, in principle, since the probative value
of such information would be, as a rule, severely restricted. Furthermore, she argued that an ob-
ligation on the requested Member State to indicate the sources of information was also not pre-
cluded by any provisions of the Directive either.

Ill. Comments

19. From a taxpayer’s perspective, the result of this case is disappointing, as the taxpayer’s position
in the Directive’s exchange of information procedure has not been strengthened. The Court’s
decision is in line with the wording of the Directive. However, despite the Court’s broad lan-
guage that it cannot derive taxpayer rights from “European Union law” in general, it neverthe-
less remains an open question whether the Charter, procedural guarantees'’ or even possibly
the fundamental freedoms can strengthen the taxpayer’s rights in this context.® As for the
Charter, it could not be applied in this case, as the additional notice of assessment was handed
down before the Charter came into force. However, without doubt, more cases will reach the
courts in due course and the ECJ will eventually have to decide on the impact of the Charter on
the taxpayer’s rights in exchange of information procedures.

20. The ECJ held that the Directive did not provide sufficient legal basis to confer rights to taxpayers
at a European level in the exchange of information procedure on the investigation stage. In re-
spect of this stage, the Directive only stipulated explicit rights and obligations enforceable be-
tween Member States and not between Member States and taxpayers. The competence to con-
fer rights to taxpayers in the investigation stage still belongs to the Member States. There are
examples which show that Member States are more inclined to weaken the taxpayers’ rights
than to strengthen them. For example, the Netherlands recently deleted the notification proce-
dure to the information supplier in case of exchange of information upon request, mandatory
spontaneous exchange of information, and presence in administrative offices of and participa-
tion in administrative inquiries by officials of a requesting state."

21. Along with the Member States which made submissions to the Court, the ECJ distinguished be-
tween the investigation stage, during which information is collected and which includes the re-
quest for information, and the contentious stage of tax proceedings, which begins when the
taxpayer is sent the proposed adjustment.” It could have decided otherwise. In respect of con-
tentious stages of procedures, the ECJ acknowledged in earlier case law rights of persons, even
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though the European Union legislation applicable did not expressly provide for such rights.?! On
the basis of the general European Union law principle of the rights of the defence, it conferred
rights to the persons involved. For example, in respect of decisions to be taken by authorities of
Member States which come within the scope of European Union law, the ECJ conferred the right
to addressees of decisions which significantly affect their interests to make effectively known
their views as regards the information on which the authorities intend to base their decision.
Therefore, the ECJ could have taken the same liberty to strengthen the taxpayer’s rights in the
investigation stage of the exchange of information procedure. It can be argued that the fact that
no specific rules were available is per se not a hindrance to recognising rights based on other
sources of European Union law to taxpayers in the investigation stage of exchange of infor-
mation.

22. Moreover, the ECJ did not explain why the decisions of the tax authorities in the investigation
stage cannot significantly affect the interests of the taxpayer involved.?? For example, the re-
quest of information which may lead to an investigation in the requested state with a client of
the taxpayer situated in the requesting state may cause reputation damage for the taxpayer and
this may significantly affect his business with the client in the requested state. Therefore, the
taxpayer may have a significant interest to make effectively known his views as regards the in-
formation on which the requesting authorities intend to base their decision to request infor-
mation from the requested state. Of course, there may be compelling reasons why a taxpayer
should not be involved in the investigation procedure, such as the material risk that essential in-
formation representing a major financial interest may likely be destroyed, but such an exception
to a general rule of involvement could be included.?

23. As noted, it is not entirely clear why the EC) made a distinction between the investigation and
the contentious stage of the exchange of information. A possible reason may have been that it
wanted to confer taxpayer’s rights only in relation to the requesting state and not to connect
such rights with the requested state, because it may complicate the information gathering.
However, the ECJ did not accept this argument. Furthermore, where the national law of the re-
quested State seeks to confer procedural rights on a taxpayer, the ECJ explicitly decided that the
requested State is free to do so. Starting to build a European system was apparently a bridge too
far, although it would have contributed to creating a more level playing field also in procedural
matters and, consequently, also to the establishment of the internal market. The procedural op-
portunities and compliance cost would be more on par.

24. In this respect, Advocate General Kokott’s opinion in respect of the formal content of infor-
mation to be supplied under Article 2 of the Directive would have contributed more to the tax-
payer’s rights. In substance, AG Kokott argued, that the mere notification of the findings is insuf-
ficient to enable the assessment of income tax in the requesting Member State.?* An obligation
on the requested Member State to indicate the sources of information would have contributed
to a more objective fact-finding and might have strengthened the taxpayer’s legal protection. So
while AG Kokott found sufficient legal basis in the Directive to strengthen the respective taxpay-
er’s rights in an exchange of information procedure, the ECJ did not.

25. Recent developments show the increasing importance and use of exchange of information. Not
only has the volume of exchanges of information increased and will do so further, but also the
standards have changed. Whereas the global standard was exchange of information upon re-
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26.

27.

28.

29.

quest, the new global standard, especially in respect of financial account information, is auto-
matic exchange of information.”® The focus of these changes is on strengthening the interests of
the States, and recent examples show that Member States’ national laws have a tendency to
erode legal protection rather than strengthening it. Overall, the legal protection of taxpayers
appears to be neglected. The Directive 2011/16/EU, which replaced the Directive 77/99/EEC,
does not contribute to strengthening the legal protection of taxpayers either. These develop-
ments lead to an unbalanced situation, which we hope the ECJ will address in the future. More-
over, as these developments may affect adversely the establishment of the internal market, it is
within the European Commission’s remit to propose changes of the Directive 2011/16/EU in or-
der to strengthen the legal protection of taxpayers, including in the investigation stage of ex-
change of information.

IV. The Statement

The Confédération Fiscale Européenne places a strong emphasis on the importance of tax-
payer’s rights under the rule of law”® and welcomes that the ECJ has accepted jurisdiction on
that matter.

The Confédération Fiscale Européenne would have welcomed recognition of taxpayer rights by
the ECJ also in the investigation stage, of which exchange of information procedures are part.

The Confédération Fiscale Européenne hopes that future case law will find that the Charter, pro-
cedural guarantees or the fundamental freedoms will strengthen the taxpayer’s rights in ex-
change of information procedures.

The Confédération Fiscale Européenne would welcome a proposal of the European Commission
to amend Directive 2011/16/EU in order to strengthen the taxpayer’s rights in the exchange of
information procedure, bearing in mind the establishment of the internal market and the rule of
law. Such proposal would concur with the European Commission’s intention to publish a Euro-
pean Taxpayer's Code “(...) for ensuring greater transparency on the rights and obligations of
taxpayers and encouraging a service-oriented approach.“*’
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