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1. “Luxembourg leaks”: journalists publish confidential tax rulings

On 5 November 2014, the International Consortium of Investigative Journalists (ICIJ) has published 548 comfort letters issued between 2002 and 2010 by the Luxembourg tax authorities to 343 multinational companies including, e.g., FedEx, Ikea and Pepsi. Most of the rulings were approved between 2008 and 2010. ICIJ contents that these comfort letters allowed the companies involved to shift profits to other jurisdictions and as a result of this, to pay only marginal amounts of tax. Only documents from PWC were published. The documents can be consulted in a database.

Luxembourg´s finance minister Gramegna was quoted that although the rulings were fully in line with the law, they had led to tax avoidance by big corporations, adding that what is legal may not be ethically desirable and calling this an untenable situation for Luxembourg and the citizens in Europe. He also said that the Commission´s request to Luxembourg to submit all tax rulings was excessive.
Several members of the European Parliament  have strongly criticised Jeans-Claude Juncker who was Luxembourg´s prime minister/finance minister at the time. Members of the left GUE/NGL group have started gathering MEPs to initiate a vote of no confidence.

1. News release on ICIJ.org: EN
1. Luxembourg leaks Database: EN


1. Parent- Subsidiary Directive: Council discusses minimum GAAR
               
On 7 November 2014, the EU Ecofin Council discussed a compromise text for including a general anti-abuse rule (GAAR) in the EU Parent-Subsidiary Directive. The text, proposed by the Italian Council Presidency, suggests a GAAR that denies the benefits of the Directive to all arrangements that have been put in place mainly to obtain a tax advantage which defeats the object or purpose of the Directive and which are not genuine, meaning lacking valid economic reasons which reflect economic reality. The rule would only provide for minimum harmonisation, allowing member states to maintain in place stricter rules against fraud, evasion or abuse. The Council press release notes that Belgium, the Netherlands and the UK expressed a need for clarification or parliamentary scrutiny.

1. Council press release (p.8)
1. Proposed compromise text, 4 November 2014


1. BEPS: OECD proposes modifications to Transfer Pricing Guidelines relating to low value-adding intra-group services and updates calendar for stakeholder input

On 3 November 2014, the OECD has published a discussion draft on amending the provisions applying to low value-adding intra-group services in the Transfer Pricing Guidelines (BEPS Action 10). Excessive management fees and head office expenses are considered common types of base eroding payments. The discussion draft proposes an approach which identifies a wide category of common intra-group services commanding a very limited profit mark-up on costs, applies a consistent allocation key for all recipients, and provides greater transparency through specific reporting requirements. The draft is open for comments until 14 January 2015.

1. News release: EN
1. Discussion draft: EN FR ES
1. Updated BEPS stakeholder input calendar


1. EU General Court: Spanish tax rule allowing for the deduction of goodwill from the acquisition of shareholdings in foreign companies was not state aid

On 7 November 2014, the EU´s General Court annulled two decisions by the European Commission of 2011, classifying a Spanish tax rule which allowed for the deduction from the corporation tax base of goodwill for the acquisition of a shareholding in a foreign company of at least 5% as staid aid (T-219/10 and 399/11, Autogrill España and Banco Santander). The Court held that the Commission has not sufficiently established that the Spanish tax measure had been selective. Indeed the undertakings affected did not share any specific characteristic distinguishing them from other undertakings, apart from the fact that they would be capable of satisfying the conditions to which the grant of the measure is subject.

1. Press release
1. Judgment


1. EU Finance Ministers report on progress on FTT

After the EU Ecofin Council meeting of 7 November 2014, progress was reported on the planned EU Financial Transaction Tax, to be adopted by a group of 11 EU member states (Austria, Belgium, Estonia, France, Germany, Greece, Italy, Portugal, Slovakia, Slovenia and Spain), using the “enhanced cooperation” mechanism. Ministers have agreed that the tax, as a first step from the beginning of 2016, should apply to shares of companies listed at a stock exchange and possibly be extended to derivatives in a second step.

1. Council press release (p.9), 7 November 2014
1. Italian Council Presidency report: State of play, 31 October 2014


1. Dutch Court of Audit reports figures on development of dividend, royalty and interest payments flowing through the Netherlands

On 6 November 2014, the Court of Audit of the Netherlands reported figures on the development of money flows through so-called special financial institutions (SFI) which transfer dividends, interest and royalties from a company in a foreign country to a company in another foreign country:
Dividend payments into SFIs increased from € 13.1 billion (2004) to € 72.7 billion (2012), outgoing dividend payments from € 25.6 billion to € 53.7 billion. The tax on dividends in the Netherlands has decreased to 15% in 2007, is in line with the European trend. € 2.2 billion in dividend taxes were collected in 2013.
Royalty payments into SFIs increased from € 5.4 billion (2003) to € 18.5 billion (2012). Royalties exiting the Netherlands grew from € 4.4 billion to € 13.3 billion. Royalties are not taxed in the Netherlands.
As to interest payments, figures doubled in roughly the same period.

1. Report (NL)
1. Article by EUObserver (EN)
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